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IN THE COURT OF THE SESSIONS JUDGE: SONITPUR AT 
TEZPUR 

 
  
PRESENT : SRI A.K. BORAH, AJS 
   SESSIONS   JUDGE 
   SONITPUR, TEZPUR 
 
 

CRIMINAL REVISION  NO. 31 (S-4) OF 2017 
 

 
Sri Ashok Agarwala,  
S/o Late Babulal Agarwala 
R/O ThanaRoad, Sivsagar,  
Dist. Sivsagar(Assam)   …………….  Petitioner 
 

-VERSUS- 
 

1. State of Assam 
2. Forest Range Officer, 
    Chariduar Range.    
 
                          …………….   Opp. Party 
 
  

A P P E A R A N C E 
 

For the Petitioner  : Mr. B. Basumatary,  Advocate 

  

For the Opp. party  : Mr. M.Ch. Baruah, PP.  

   
 Date of Argument  :    17-11-2017 

 

Date of Judgement  :   18-11-2017.     

 

J U D G E M E N T 

1.     This Revision is directed against the impugned orders dated 31-10-

2017 and 02-11-2017 passed by learned Addl. CJM, Sonitpur, Tezpur in 

connection with zimma of the seized JCB in connection with 

CH/NO/11/Offence Report/2017/1056-57, corresponding to CH No. 

44/OR/2017-18.    
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2.     The fact of the case in brief is that on 14-10-2017 at about 7.30 a.m. a 

team of Forest officials led by Divisional Forest Officer, Sonitpur, raised Jail 

area under Bhalukpong and detected unauthorised illegal mining by use of 

JCB and other heavy machinery in flagrant violation of Wild Life Protection 

Act, 1972 as per the Direction of DFO, the Forester -1 Sri Bhanu Ranjan 

Borah seized the said JCB from the possession of Sri Biplab Deka (driver), 

S/O Late Puranjay Deka, Jupakushi, Roha, Dist. Nagaon and thereafter 

framed an offene u/s 38 V read with sections 2(12B), 2(15), 2(21), 2(24A), 

2(25B) of Wild Life Protection Act, 1972 amended upto date (including 

Assam Amendment) against Sri Indeswar Boro and others alleged to be 

involved in commission of the offence and iable to be punished under section 

51 of the said Act. The Forest Officials seized the said JCB at the spot. 

Thereafter, the petitioner has filed a zimma petition before the learned Chief 

Judicial Magistrate, Sonitpur, Tezpur and the zimma petition of the petitioner 

was rejected by learned Addl. Chief Judicial Magistrate, Sonitpur, Tezpur on 

31-10-2017.                       

3.  Being highly aggrieved and dis-satisfied with the aforesaid order the 

petitioner has preferred this revision on the following grounds:  

i)  The petitioner is the actual owner of the vehicle. The petition of 

the petitioner for getting zimma of the vehicle has been rejected by 

the learned Addl. Chief Judicial Magistrate, Sonitpur, Tezpur purely 

basing upon the concocted report of the forest authority. 

ii) Learned trial court has not considered the other aspect of law and 

facts of the case while passing the said order.  

iii) Learned trial court has blindly believed upon the report of the 

forest authority without going deep into the facts of the case, 

because the forest authority has not submitted the detailed report of 

the case as to the requirement for passing such order.  

iv) Learned trial court has been misconceived and misguided by the 

forest authority as regards to the drawing of confiscation proceeding 

of the seized vehicle. The fact is that it has passed more than 15 

days from the date of seizure of the vehicle no notice has been 

served to the petitioner for information as regard to the drawing of 
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confiscation proceeding. Therefore, report of drawing of confiscation 

proceeding against the seized vehicle is absolutely false, misleading. 

v) Learned trial court ought not have passed the said impugned order 

basing upon the report of the forest authority as regards to the 

vehicle which is required for investigation is absolutely has no 

credence. The vehicle was involved in the offence as alleged by the 

forest authority because the area wherefrom the said vehicle was 

seized was never been under “Buffer zone” as stated by the forest 

authority. Moreover, the forest authorities are collecting taxes from 

the inhabitants of the jail area unauthorizedly. Under such 

circumstances, praying for setting aside the aforesaid order.  

         

4.      I have heard the learned counsel of both the parties.  

 

5.     Learned counsel for the petitioner submitted that the learned trial 

court without properly going through the materials on record passed the 

aforesaid impugned order rejecting the zimma petition. The petitioner is the 

registered owner of the JCB which he has taken the vehicle on loan. If the 

said JCB is seized for a long time, then there is every possibility of 

weathering as the same was kept at an open space. Secondly, due to not 

deriving income from the said JCB the petitioner faced lots of financial 

trouble as such he is not able to pay the EMI regularly. Besides, the said JCB 

has engaged 3/ 4 persons regularly, but seizure of the said vehicle caused 

unemployed of the said persons.  

 To fortify his argument, learned counsel for the petitioner submitted 

a case law reported in G. Raja Vs. The Forest Range Officer on 5 

December, 2012 (Madras High Court).  

 I have thoroughly perused the aforesaid case law cited by learned 

counsel for the petitioner.  

 

6. On the other hand, learned Public Prosecutor submitted that the 

learned trial court has rightly passed the order by rejecting the zimma 

petition.  
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7.  Keeping in mind, the rival submissions, advanced by learned 

respective counsels, the moot point in this revision is that – whether the 

learned trial court has rightly rejecting the zimma petition or not? 

8. The order itself passed by the learned trial court is as follows: 

  “As per the report, petitioner Sri Ashok 

Agarwala is the registered owner of seized truck 

bearing registration No. AS-04-BC 0242. It is further 

reported that the vehicle will be required for further 

investigation. That apart a confiscation proceeding is 

under progress and the final order/judgment in regards 

to release of the vehicle shall be passed after 

necessary formalities as per law. 

  Heard the learned Addl.P.P  

  From the report it is apparent that a 

confiscation proceeding is going on and as such this 

court lacks jurisdiction to pass order in respect of 

zimma of the seized vehicle.    

  Hence, petition of Ashok Agarwala for zimma of 

vehicle stands rejected.” 

   

  Apparently, the learned trial court passed the aforesaid order after 

perusal of the detail report submitted by Forest Range Officer, Charduar 

Range. The zimma petition was filed by the petitioner on 24-10-2017 u/s 457 

of Cr.P.C.  

9. The Hon‟ble Supreme Court in Laloo Singh‟s case (Supra), analysing 

the provisions of section 50 of Wild Life Protection Act and section 457 of 

Cr.P.C. held that – interim custody cannot be granted by the Magistrate u/s 

457 of Cr.P.C. when sub section 4 of section 50 mandates that the things 

seized under section are to be produced before the Magistrate forthwith “to 

be dealt with according to law” and interim custody could be granted only 

under section 457 of Cr.P.C.   

10. In the present case, forest officials seized the aforesaid vehicle “JCB” 

invoking the power under section 51 of Wild Life Protection Act, 1972, sub 
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section (4) of Section 50 mandates that any person detained or any property 

seized in exercise of power provides under section 50, shall forthwith be 

taken before the Magistrate to be dealt with according to law under 

intimation to the Chief Wild Life warden or the officer authorised by him in 

this regard. Though section 39 of the Wild Life Protection Act, provides 

confiscation, as declared by Hon‟ble Apex Court, the vehicle seized, u/s 50, 

for allegedly committing the offence under Wild Life Protection Act, would 

become the property of the Govt. only on entering a conviction by the 

Magistrate. Till then it is the property of the Government. If that be so when 

sub section 4 of section 50 mandates that things seized shall be produced 

before the Magistrate forthwith, so that the Magistrate can deal with 

according to law. Section 451 of Cr.P.C. would definitely applies and 

Magistrate can grant interim custody of vehicle.  

11. In view of the decision of the Hon‟ble Apex Court in Laloo Singh‟s 

case (supra), in this case though the seizure of the vehicle was reported to 

the Magistrate but there is no any instances in regard that it was shown 

before the learned Magistrate, even the seizurelist is not shown to the 

learned Magistrate.  

12. The seizurelist is silent that it was „seen‟ by the Magistrate. When the 

vehicle “JCB” was not produced before the Magistrate an interim application 

u/s 457 of the Cr.P.C. would not lie and the interim custody cannot be 

granted u/s 457 of the Cr.P.C. At the same time, the right available to the 

owner of the vehicle to get interim custody of the vehicle u/s 451 of Cr.P.C. 

if the vehicle is produced before the Magistrate under sub section 4 of 

section 50 of Wild Life Protection Act, cannot be allowed to be defeated by 

its non production, in violation of mandatory provision under section 50(4) of 

Wild Life Protection Act. As the law mandates that on its seizure it shall be 

produced before the learned Magistrate to be dealt according to law, no 

official is entitled to violate law. It is relevant to note that sub section 2 of 

section 50 of Wild Life Protection Act, which is originally provided power to 

the officials of the Forest Department to grant interim custody was detected. 

Hence, sub-section 4 of section 50 to be given its full affect.  
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13. The forest official is directed to produce the said vehicle ((JCB) 

forthwith before the concerned Magistrate and on such production, the 

petitioner is entitled to file a petition u/s 451 of the Cr.P.C. for interim 

custody. On filing such petition, learned Magistrate is competent to dispose 

the petition as per provisions of law. Taking such view, this revision petition 

is partly allowed.   

14.     Case record of CH No. 44/OR/2017-18 be sent back to the Court 

below along with a copy of this order immediately.  

 

15.    Given under my hand and seal of this court on this 18th  day of 

November, 2017.  

 

 

          (A.K. Borah ) 
                 Sessions Judge, 
                 Sonitpur, Tezpur.   

  

Dictated and corrected by me.  

      

 
 
  (A.K. Borah) 
 Sessions Judge, 

     Sonitpur, Tezpur.   
  

    

Typed and transcribed by me.  

 

(R. Hazarika ), steno.  


